OFCCP Issues First Compensation Discrimination Standards, Publishes New Guidelines for Compensation Self-Analysis

Interpretative Standards for Systemic Compensation Discrimination 

On June 16, 2006, the U.S. Department of Labor's Office of Federal Contract Compliance Programs (OFCCP) published in the Federal Register a set of formal standards for interpreting the nondiscrimination requirements of Executive Order 11246 ("E.O. 11246") with respect to systemic compensation discrimination. OFCCP conducts compliance reviews to determine whether covered contractors have been engaging in workplace discrimination prohibited by E.O. 11246. As part of its compliance review process, OFCCP investigates whether contractors' pay practices are discriminatory. The Interpretative Standards for Systemic Compensation Discrimination under E.O. 11246 ("Standards") are intended to govern OFCCP's analysis of contractors' compensation practices. 

The Standards will provide standards and methods for OFCCP evaluations of contractors' compensation practices during compliance reviews. This will ensure that agency personnel and covered federal contractors and subcontractors understand the substantive standards for systemic compensation discrimination under E.O. 11246. Further, agency officials will have a stronger basis for pursuing investigations of possible systemic compensation discrimination because of the transparency and uniformity provided by the Standards. In addition, the Standards are intended to provide - for the first time - a definitive interpretation of the Sex Discrimination Guidelines, codified at 41 CFR 60-20, as well as E.O. 11246 with respect to systemic compensation discrimination. 

Since OFCCP had not previously published interpretive standards with respect to systemic compensation discrimination, some agency officials used a grade theory in the late 1990s which conflicts with Title VII standards for systemic compensation discrimination. Most significantly, under the grade theory, it is assumed that employees are similarly situated with respect to evaluating compensation decisions regarding such employees if the employer placed their jobs in the same pay grade. 

However, under Title VII caselaw and the Compliance Manual of the Equal Employment Opportunity Commission, employees are similarly situated only if they actually perform similar work activities, occupy positions involving similar skills and qualifications, and have similar responsibility levels. The adoption of the Standards codifies the use of the Title VII standards. 

The systemic compensation discrimination analysis as set forth in the Standards has two major characteristics: (1) the determination of employees who are "similarly situated," for purposes of comparing contractor pay decisions, will focus on the similarity of the work performed, the levels of responsibility, and the skills and qualifications involved in the positions; and (2) the analysis relies on a statistical technique known as multiple regression. 

The Standards focus on similarity in job content, skills and qualifications, and responsibility level. Systemic compensation discrimination exists where there are statistically significant compensation disparities (as established by the regression analysis) between similarly situated employees, after taking into account the legitimate factors which influence compensation, such as: education, prior work experience, performance, productivity, and time in the job. Under the Standards, a statistically significant disparity occurs at a level of two or more standard deviations, based on measures of statistical significance that are generally accepted in the statistics profession. 

OFCCP will issue a Notice of Violation (NOV) only based on these Standards. In determining whether a violation has occurred, OFCCP will also consider whether there is anecdotal evidence of compensation discrimination, in addition to statistically significant compensation disparities. Except in unusual cases, OFCCP will not issue an NOV alleging systemic compensation discrimination without providing anecdotal evidence to support the statistical analysis. In unusual cases, OFCCP may assert a systemic discrimination violation based only on anecdotal evidence, if such evidence presents a pattern or practice of compensation discrimination. 

OFCCP will also assert a compensation discrimination violation if the contractor establishes compensation rates for jobs (not for particular employees) that are occupied predominantly by women or minorities that are significantly lower than rates established for jobs occupied predominantly by men or non-minorities, where the evidence establishes that the contractor made the job wage-rate decisions based on the sex, race or ethnicity of the incumbent employees that predominate in each job. 

OFCCP will treat compensation and other personnel information provided by the contractor to OFCCP during a systemic compensation investigation as confidential to the maximum extent the information is exempt from public disclosure under the Freedom of Information Act. 

Voluntary Guidelines for Self-Evaluation of Compensation Practices 

In addition to the formal guidelines with respect to systemic compensation discrimination, OFCCP has also published a set of general guidelines that contractors can use to evaluate their compensation practices. Pursuant to OFCCP regulations (41 CFR 60-2.17(b)(3)), covered contractors must evaluate their compensation system(s) to determine whether there are disparities based on gender, race or ethnicity. The Voluntary Guidelines for Self-Evaluation of Compensation Practices ("Voluntary Guidelines") are intended to provide suggested techniques for complying with this compensation self-evaluation requirement, although the Voluntary Guidelines remain voluntary. 

OFCCP has provided an incentive for contractors to adopt the general methods outlined in the Voluntary Guidelines. Specifically, if a contractor, in good faith, reasonably implements the general methods outlined in the Voluntary Guidelines, OFCCP will coordinate its compliance monitoring activities with the contractor's self-evaluation approach. If the contractor's compensation self-evaluation system reasonably meets the general standards outlined in the Voluntary Guidelines, OFCCP will consider the contractor's compensation practices to be in compliance with Executive Order 11246. Under the Voluntary Guidelines, contractors have the choice of any statistical analysis that accounts for factors that legitimately affect the compensation of its employees under the contractor's compensation system, such as experience, education, performance, productivity, location, etc. Further, the statistical analysis must include tests of statistical significance that are generally recognized as appropriate in the statistics profession. 

Importantly, a contractor's decision not to implement a self-evaluation program that comports with the Voluntary Guidelines shall not be a consideration in OFCCP's assessment of a contractor's compliance with Executive Order 11246 or OFCCP's regulations. However, failure to adopt any self evaluation method would be a basis for a finding of non-compliance with the regulations (41 CFR 60-2.17(b)(3)). 

The Standards and Voluntary Guidelines were published in the Federal Register on November 16, 2004 for public comment and the final Standards and Voluntary Guidelines reflect those comments. 
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